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COUNTY COUNCIL PLANNING DECISION

Lead Officer: John Groves — Head of Nuclear Energy and Planning

To inform Members of a recent decision by the Secretary of State that the appeal be
dismissed and planning permission be refused for the creation of a waste management
centre for the disposai of low and very low level radioactive waste at the former opencast
site at Keekle Head near Pica.

Recommendation: That the decision be noted.
Resource Implications: Nil

1.0 BAKGROUND INFORMATION

1.1 Copeland Borough Councii was consulted on a planning application for the
development of a waste management facility for the disposal of low and very
low fevel radioactive waste including site restoration and anciilary development
at the Former Keekle Head Opencast Coal Site, Pica, Whitehaven in 2010. At the
Planning Panel meeting on the 08 December 2010 Members resolved to support
the Officers recommendation to object to the proposal.

1.2 In May 2012 Cumbria County Council refused the planning application on the
grounds of ‘need’ and advocating a non-dispersal position with regards to
radioactive waste.

. The applicant, Endecom UK Ltd submitted an appeal against the County Councils
decision which was heard at a public inquiry which was held in Kendal between
25 June and 5 July 2013.
2.0 APPEAL DECISION JUSTIFICATION
2.1 The appeal decision-was issued on the 12" December 2013. In his letter the
Secretary of State agreed with the Inspectors recommendation that the appeal

should be dismissed.

2.2 The main considerations taken into account by the Secretary of State included:




3.0

2.3

2.2.1

2.2.2

2.2.3

2,24

2.2.5

2.2.6

2.2.7

That the total number of vehicle movements over its life would be very
substantial, with consequential impacts

That the development would offer few sustainability benefits

That the wider restoration scheme is not required to provide any
mitigation or compensation with regard to the harm to the County
Wildlife Site {CWS).

The proposal would harm the fandscape character of the area owing
mainly to the scale of the development, its long duration, the incongruity
of its appearance during the operational phase and the incompatibility of
the final restored landform with its landscape setting.

That the decommissioning of the facilities at SeHafield, which is predicted
to give rise to the single largest LLW stream in the UK in the foreseeable
future, is not planned to commence until 2030 and should be completed
by 2070.

That the recent permission granted to receive low and very low level
radioactive waste at the ENRMF site in Northamptonshire would provide
sufficient capacity to accommodate the predicted UK LLW arising’s,
thereby meeting the identified need up to 2028.

That if the Keekle Head site were to be developed now, it could militate
against the development of a more sustainable alternative.

A copy of the Secretary of States letter is attached.

Wider Planning Implications

3.1

3.2

County Council are currently determining an application to vary planning
conditions at Lillyhall Landfill site. The application proposes to extend the period
of tipping and confirm accepted waste types.

In 2011 the Environment Agency issued an environmental permit to ailow the
disposal of high volume very low level waste (HV VLLW) at Lillyhall. The
maximum typical concentrations of radioactivity that can be disposed at Lillyhall
are at least a thousand times lower (except in the case of tritium} than the
highest concentrations that could be disposed to the Low Level Waste
Repository at Drigg.
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3.4

3.5

3.6

The applicant is now seeking to vary the permit to widen the range of radioactive
wastes to be disposed at Lillyhall by including Lower Activity Low level Waste
(LALLW) in addition to HV LLW,

What the County Council must take into consideration when determining the
Lillyhall application is that, the justification for refusing Keekle Head was the
‘need’ for a new facility as the 3 existing facilities, one of which is Lillyhall, had
sufficient capacity.

The Low level Waste Repository ltd. Strategy is to optimise the use of the site by
diverting lower end LLW to municipal sites such as Lillyhall. Therefore in order
for them to achieve this strategy and to push waste higher up the waste
hierarchy there must be available waste sites to receive these LALLW waste
streams.

LALLW comprises low end activity waste which can be generated by other
industries outside the energy nuclear process for example hospitals, universities
or the Military Of Defence. Therefore the relationship for disposal facility sites
for LALLW is less geographicaily dependent than with other sites previously
ailocated within Cumbria which have a more direct link to the decommissioning
of nuclear sites.

Contact Officer: Denice Gallen — Nuclear and Energy Officer

Background Papers: Planning application file ref 4/10/9001




Appendix one — Letter from Secretary of State

Department for
Communities and.
Lt}cal Government

Annemarie Wilshaw Qur Ref:  APPI/HDS00/A/ 212187327
Endecom UK Limited

SITA UK, North Tyneside Transfer Siation Your Ref:

Wallsend Road

North Shields

Tyne and Wear

NE29 7SH 12 December 2013

Dear Madam,

TOWHN AND COUNTRY PLANNING ACT 1990 - SECTION 78

APPEAL BY ENDECOM UK LIMITED

LAND AT KEELE HEAD OPEN CAST, SOUTH OF C4006, NR PICA, WORKINGTON,
{APPLICATION REF: 4/16/9001) '

1. | am directed by the Secretary of State to say that consideration has been given to the
report of the Inspecior, .Jonathan G King BA{Hons) DipTP MRTPI, who held a pubiic
local inguiry between 25 June and 5 July 2013 into your company's appeal against the
refusal of Cumbna County Council {"the Council’} to grant planning pemmission for the
development of a waste management facility for Low and Very Low Level Radicactive
Waste (LLW & VLLW)} compnsing. enabling restoration, propose-built disposal area,
waste recaption building, surface water attenuation lagoons, weighbridge and gate
house, access roads and ancillary development {application reference 4/10/9001, dated
18 December 2009} at land at Keekle Head Open Cast, South of C4006, Nr Pica,
Workington, CA'l4 4QF. '

2. On 19 February 2013 the appeal was recovered for the Sscretary of State's
determination, in pursuance of section 79 of, and paragraph 3 of Schedule 6 to, the
Town and Couniry Flanning Act 1330, because the appeal involves proposals for
development of major importance having more than local significance.

Inspector’s recommendation and summary of the decision

3. The Inspector, whose report is enclosed with this letter, recommended that the appeal
be dismissed and planning pemussion refused. For the reasons given in this letter, the
Secretary of State agrees with the Inspector's recommendations. All paragraph
numbers, uniess otherwise stated, refer to the Inspector’s report (IR).

Procedural matters

4. The Secretary of State notes that the Council issued in August 2008 an Enforcement
Notice (EN) that seaks to restore the site of the previous mining permission on the
appeal site, as defailed in the Reinstatement and Aftercare Management Plan {(RAMP);
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and that the CouncH have withheld taking action against the non-compliance with the EN
pending the outcome of this planning appeal (IR1.34). He also notes (IR6.16-6.20 and
IRG.83) that both parties agree that the baseline for comparing environmental effects
{principally the effects on the landscape and on habitat) is the resforation scheme
required under the terms of the EN; but that there are doubts regarding what could be
achieved under those terms and the exten! to which the EN would require full
compliance with all the requirements of the RAMP. However, the Secretary of State
agrees with the Inspeclor {IRG.20)} these issues do not affect the baseline, which he has
used in the determination of this appeal.

The Secretary of State has also had regard to the permission granted on 16 July 2013
{after the closure of the Inguiry) for the alteration of existing, and the construction of
new, facilities for the recovery and disposat of hazardous waste and the disposal of LLW
at the East Northamplonshire Resource Management Facility (ENRMF) (IR6.234). He
notes that the Inspecior aflorded the paries the opportunity to make written
representations about the implications of that decision for this appeal and that these
representalions have been incorporated infe his report (IRG.234).

In reaching his decision the Secretary of State has taken into account the Environmental
Statement (ES)} which was submitted under the Town and Country Planning
{Environmental Impact Assessment) (England and Wales) Regulations 1999 (JR1.58).
The Secretary of State is satisfied that the ES complies with the above requiations and
that sufficient information has been provided for him to assess the environmental impact
of the application.

The Secretary of State has carefully considered the Inspector's comments at IR1.60-
1.63 regarding the Habitats Regulations Appraisals that have been camied out on behalf
of the Council and is salisfied that there would be no adverse effect on the integrity of
any Eurcpean Site or protected species as a result of implementing the appeal
proposats. Notwithstanding the fact that, at the ime of the Inguiry, an Environmental
Permit had not been sought (IR1.64), the Secretary of State is also satisfied that the
freshwater pearl mussels would be protected by the Enwronmentaf Permitting
Regulations 2010 {IR1.63).

Matters arisihig after the close of the inquiry

8.

Following the close of the inquiry, the Secretary of State received representations from
those listed at Annex A. He has given careful consideration to this correspondence, but
is satisfiod that it does not raise any new issues not coverad at the inguiry and upon
which he requires further information. Copies of this correspondence may he obtained,
oh written request, from the address at the boflom of the first page of this letter.

Policy Considerations

a

In deciding this appeal, the Secretary of State has had regard fo section 38(8) of the
Planning and Compulsory Purchase Act 2004 which reguires that proposals be
determined in accordance with the development plan unless matenial considerations
indicate otherwise. In this case, the development plan comprises the Cumbria Minerals
and Waste Development Framework Core Strategy (CS), Cumbria County Council's
Generic Development Control Policies Plan (GDCPP) and the saved policies of the
Copeland Borough Local Plan 2001-2016 (LP).

10. G 5 December 2013, Copeland Borough Council édofﬁted their Core Strategy and

Development #anagement Policies Plan. However, the Secretary of State is satisfied




11,

12.

that this raises no new issues in relation fo the appeal schame on which he needed to
refer back to the pardies,

The Secretary of State has also had regard to the County Council's emerging Minerals
and Waste Local Flan 2013-2028. However, as that is at an early stage of preparation,
he agrees with the Inspector that it should not be accorded significant weight (IR6.13).

Other material considerations which the Secretary of State has faken into account
include the UK-wide policy and background documents set out by the Inspector at
IR1.50-1.56; the Nalional Planning Poficy Framework {(the Framewocrk) and the
associated Technical Guidance (March 2012); Planning Policy Statement 10 Planning
for Sustainable Waste Management 2011 {PPS10); Circular 11/95: Use of Condifions in
Planning Permission; and the Communily Infrasiructure Levy (CIL) Regulations 2010 as
amended. The Secretary of Stale has also had regard to the Fact that on 23 August
2013 Govemment opened a new nafional planning praclice guidance web-based
resource.  However, given that the guidance has not yet been finalised, he has
atiributed it limited weight,

Main Considerations

13. The Secretary of State agrees with the Inspecior that the main issues are those set out

at IR1.80.

Sustainable Development

14. The Secretary of State agrees with the Inspector that, having regard fo the reasoning at

IR6.22-6.29, the fact that, as a disposal facility, the proposed development scores poorly
when measured againsl the waste hierarchy should not count against # as, given that
the hierarchy will already have been applied pricr {0 consigning the wasie, such a
conclusion is unavoidable. He also agrees (IR6.33-6.34) that, not withstanding the
obligations placed on opsrators under other legislation, the sustainability eredentials of
the proposed development need to be considered in the context of the planning system.
He further agrees that, although the development would not produce a substantial
amount of traffic on a daily basis, the tolal number of vehicle movements over its life
would be very subslantial, with consequential impacts (IR6.37); and that, although the
distance from Seliafield (the main source of waste anisings) to the site, at 29 km, is not
great in absolute tarms, the fact that there would be no altemnative to the use of road
lends support to alternative sites closer to Seflafield (IR6.38-6.40)..

. The Secretary of State agress with the Inspector (IR6.42-6.44) that, while ihe appeal

development would represent a substantial financial interest in an area of slow
economic growth and would create some jobs, this needs to be balanced against the
harm, or perception of harm, which a complefely new, stand-alone disposal facility may
cause, particularly with regard to the area’s valuable tourist industry. For the reasons
given at IR6.44, he agrees with the Inspector that there would be litle of no social
benefit and, overall (IR6.50-6.51), he agrees with the inspector that the development
offers few sustainability benefils.

Ecology & Nature Conservalion - comparison of the allemative restoration schemes

16. Having regard fo the issues set out by the lnépector at IR6.52-6.85, including identifving

the principal area of disagreement hetwsen the main parfies as being the effect of the
proposed development on the Sandbach Meadows County Wildlife Site ("the CWS™)
(IR6.58), the Secretary of State agrees with him (IR6.85) that the main issue is whether
the appeal restoration proposals would lead to significant harm to the CWS, when -
compared to what could be reasenably achieved under the baseline.




17.

18.

19.

For the reasons given at IRG.86-6.106G, the Secretary of State agrees with the Inspector
at IR&.107 that the appeal scheme provides no less an opportunity o recreate
M23//423a habitat in the CWS then under the RAMP; the proposals for reinstatement
and control through conditions are proportionate io the status of a2 CWS and in
accordance with the aims of the NPPF; although the proposed restoration would take
longer to complete, it would include a greater area of semi-natural habitat; and the loss
of, or harm to, the ecological interests of the CWS from the proposed restoration, if any,
would not be significant or unacceptable.

Taking account of the Inspector's analysis of the position with regard to the overall
ecological value of the wider restoration scheme for the area beyond the CWS, the
Secretary of Stale agrees with his conclusion that the vader restoration scheme is nol
required to provide any mitigation or compensation with regard to the harm to tha CWS
(IR6.108-6.110) and, for the reasons given at IRG.112-6.115, the Secretary of State also
agrees that the proposed resioration would embrace more aspects, be more detailed
and would be subject to a greater degree of controf than the rastoration that would result

from compliance with the EN {IR6.116).

Overall, and iaking into account the inspector's conclusions at IRG.117-6.118, the
Secretary of Stale agrees that the site as proposed to be restored under the appeal
scheme, including the CWS, would have a conservation value not significantly different
from that which may be achievable under the EN, albeit that it would take longer fo
complete [IR6.118).

Character and appearance

20.

21

22

The Secretary of State agrees with the Inspector that, for the reasons at IRB.122-6 123,
the local landscape is intermediate or moderate in terms of its visual quality {IR6.123).

The Secretary of State has carefully considered the Inspector's evaluation of the
Landscape and Visual Assessmenis submitted by the appellant and the Council; and
the Inspector's appraisal of the landscape impact (IR6.127-6.142). Like the Inspector, he
considers the main difference befween the appeal scheme and the baseline situation {o
be that under the appeal scheme the adverse effects would continue for a period of 50
years or more (IR6.133). He agrees with the Inspector thal the operational area
proposed would, in absolute terms, be very substantial and the associaled wasle
recaption bu;{dmg, by virtue of ils scale and appearance, would be uncharacteristic in
the local landscape (IR6.138). He also agrees that there is liftle likelihood of the arificial,
engineered landform created by the waste confainment area ever merging seamiessly

into its setting {IR6.140). Overall, the Secretary of State agrees with the Inspector that,

whilst the land uses and habitals proposed following completion of the appeal scheme
would become esfablished and remain sustainable, they would be ovedain on a
fundamentally incongruous landform (iR6.142).

For the reasons given at IR6.143-6.152, the Secretary of Slate agrees with the
Inspector's conclusion at IRG.153 that, whilst the development would have only a limited
adverse visual impact, it would nonetheless harm the landscape character of the area
owing mainly to the scale of the development, its long duration, the incongruity of iis
appearance during the operational phasa and the incompatibility of the final restored
landform with its tandscape setting. Overall, therefore, he agrées with the Inspector that
the harm fo the character and appearance of the area would be unacceptable and
contrary to national and local policy (IR6.153). Furtherntore, for the reasons given at IR
6.154-6.167, the Secretary of State agrees with the Inspec!or at IR6.168 that, despite
the lack of ceftainty over what the Council may be able to achieve through enforcement




action and the provisions of the EN, the proposed development offers no advaniages
stiffictent to outweigh the ham to the character and appearance of the area.

Need and considoration of aftemalive sifes

23

24.

25,

28,

On the basis of the Inspector's reasoning at IR.6.169-1.179, the Secretary of State
agrees with him that both the need for the facility and the availability and merts of
alternalive sites are matenal considerations in determining this appeal (IR6.179).

Tumning first fo need, whilst the Secretary of Siate recognises that there is an
acknowledged need to divert wastes from the Low Level Wasle Repository (LLWR) near
Drigg (IR6.181), he has also taken into account that the decommissioning of the facilities
at Sellafield, which is predicted to give rise to the single largest LLW siream in the UK in
the foreseeable future, is not planned to commaence undil 2030 and should be completed
by 2070 (IR6.183). The Secretary of State has noted the Inspecior's comments about
alternative sites at IRG.184-6.188 and, having taken into account the Inspector’s
assessment of ansings (IR6.189-6.205), he can see no reason to disagree with the
Inspector’s conclusion at IR6.206 that in the region of 220,000 cu m of LLW will require
disposal in the UK in the period up to 2030. In terms of disposal capacily for these
ansings, the Secrefary of State agrees with the Inspector (IR6.209-6.213) that the
axisting capacity iz unlikely to be avallable for more than a few years and so new
pravision will be required either by way of alterations to the planning permissions af
existing sites or at completely new sites. However, like the inspector {IR6.214), the
Secretary of State recognises that the appeal scheme would do nothing o overcome the
shortfall unti? it became operational, around 2020.

Turning secondly to the consideration of alternative sites (IR6.216-6.231), the Secrelary
of State agrees with the Inzpeclor's conclusion at IR6.232 that there is insufficient
certainty about sites fo be confident that a realistic and deliverable alternative to the
appeal proposal presently exists. However, for the reasons given at IR6.234-6.235, he
agrees with the Inaspector that the recent permission granted at the ENRMF would
provide sufficient capacity to accommodate the predicted UK LLW arisings, thereby
meeting the identified need up o 2028 (IR6.235).

The Secratary of State agrees with the Inspector that the ENRMF is not well located to

- serve the north of the UK (IR236). However, given that it would be available to accept

waste during the period before the appeal scheme could practically do so, taken with the
reasons given at IRB.236-IR6.241, he also agress that the ENRMF could provide
breathing space in which the Council could address the uncertainties surrounding the
suitability and availability of the alternatives sites. Like the Inspector (IR6.247), the
Secretary of State considers that if the Keekle Head site were fo be developed now, it
could militate against the development of a more sustainable allemative.

Conditfon.;;

1.

The Secretary of State agrees with the inspector's reasoning and conclusions on
conditions as set out at IR7.1-7.3, and is satisfied that the conditions recommended by
the Inspector and set out in Appendix A to the IR are reasonable and necessary and
would meet the tests of Circular 11/95. However, he does not consider that they would
overcoms his reasons for dismissing the appeal.

The Unilateral Underiaking

28. The Secretary of State has considered the Inspector’s reasoning and conclusions on the

Unilateral Undertaking at IR7.4-7.11. As Circular 05/05 was replaced by the Framework
in March 2012, he considers the Inspector's reference to tests included in paragraph B5




of that Circular (IR 7.5) to be imelevant to this appeal, but that the tests set out in
Regulation 122 of the Community Infrastructure Regulations 2010 as amended apply.
Like the lnspector, the Secretary of State considers that the contributions under (2) Site
Entrance Signage and (3) Highways Confrbufion mest the tests sef out in the
Framework, and he is also satisfied that these provisions comply with CIL Regulation
122. With regard to provision (1) Community Fund Confrbution and provision (4)
extended pesiod of aftercare, the Secretary of State agrees with the Inispector's
conclusions at IR7.6-7.7 that these are not necessary to make the development
acceptable in planning terms. He also agrees with the Inspector (IR7.8-7.11) that,
although a restoration bond might be desirable, its absence is not a reason to dismiss
the appeal. :

Overall Conclusions

29. The Secretary of State recognises that the proposed development would provide an
important sirategic regional and national facility for the disposal of LLW at a tine when it
is acknowledged that there is a need to divert wastes from the LLWR. It would also
provide an opportunity fo restore a derslict former opencast coal mine in a highly
controlled way, potentially more quickly than could otherwise be achieved through
enforcement action and at no cost to the public purse. Against this, however, he
considers the development to have poor sustainability credentials and to be visually
intrusive during the lengthy operational period, causing harm to the quality of landscape
contrary to development plan policy. Furthermiore, he considers the final landscape
would be artificial and incapable of satisfacterily integrating info its setling. He regards
the recently granted permission at the ENRMF to be an important material
consideration, making adequate provision for the UK in the short to medium torm and
providing the Council the oppoertunity fo assess the suitability and deliverability of other
sites in Cumbria for the longer term through the plan-making process. Given this, and
balancing the factors weighing for and against the development, the Secretary of State

_ considers that the appeal should be dismissed.

Formal Decision

30. Accordingly, for the reasons given above, the Secretary of Slate agrees with the
Inspector's recommendations. He hereby dismisses your company's appeal and refuses
planning permission for the development of a waste management facility for LLW &
VLLW comprising enabling restoration, propose-built disposal area, waste recepiion
building, surface water attenuation lagoons, weighbridge and gate house, access roads
and ancillary development in accordance with application reference 47/10/9001, dated 18
Pecember 2009.

Right to challenqge the decision

31. A separate note is aftached setting out the circumstances in which the validity of the
Secretary of State’s decision may ba challenged by making an application {o the High
Court within six weeks from the date of this letter.

32. A copy of this letter has been sent to the Council. A notification e-mait / lstier has bean
sent to all other parties who asked to be informed of the decision. '

Yours faithfully

JEAN NOWAK ' ‘
Authorised by Secratary of State 1o sign in that behalf




